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 1.  TIME:  9:00   CASE#: MSC15-01889 
CASE NAME: MENDEZ VS PACPIZZA, LLC 
HEARING ON MOTION TO/FOR ORDER APPROVING SETTLEMENT OF PAGA 
CLAIMS FILED BY TOM MENDEZ 
* TENTATIVE RULING: * 
 
 
This case involves a single cause of action, seeking recovery under Labor Code section 2698 
et. seq. (commonly and herein “PAGA”). The parties have settled their dispute, and now seek 
approval of their settlement under Labor Code section 2699(l). The motion is denied without 
prejudice. 

Notice to the LWDA 

In the first instance, Labor Code section 2699(l)(2) requires the parties to submit the settlement 
agreement to the LWDA at the same time they submit it to the court. Neither the motion nor Ms. 
Kraeber’s declaration indicates that this has been done. Neither the Court nor the parties are 
free to ignore the requirements of the statute.  

Allocation of Settlement Proceeds 

Second, the Court is concerned about the parties’ allocation of the settlement proceeds. As 
noted above, the only cause of action pled in this case was a PAGA cause of action. (Kraeber 
Dec. ¶ 2.) Thus, the only remedy available to plaintiff(s) in this case is civil penalties under 
PAGA. Indeed, even the parties’ motion indicates that the settlement is “to resolve the alleged 
PAGA claim as no claims other than that of Plaintiff could ever be established.” (Motion 3:20-
21.)  

Civil Code section 2699(i) requires that any civil penalties recovered under PAGA be split with 
the LWDA, 75% going to the LWDA and 25% going to the aggrieved employees. The parties 
cite Nordstrom Commission Cases (2010) 186 Cal.App.4th 576 for the proposition that a trial 
court does not abuse its discretion by approving, in a case where a PAGA cause of action was 
pled, a settlement that allocated none of the settlement proceeds to the PAGA claims. In 
Nordstrom, no portion of the settlement was paid to the LWDA, because the parties allocated $0 
of the settlement proceeds to the PAGA cause of action. Id. at 589. That is a correct reading of 
Nordstrom.  

But this case and Nordstrom are different. The difference between Nordstrom and this case is 
that in Nordstrom, other claims had been raised. For example, the class plaintiffs alleged that 
Nordstrom violated sections 221, 400 to 410 and 203 of the Labor Code. Id. at p. 579. 
Nordstrom did not involve a complaint where the only possible recovery was civil penalties 
under PAGA. That is the situation confronting the Court here. 

Ms. Kraeber’s declaration mentions that the conduct forming the basis of this case also violated 
other sections (e.g., sections 512 and 226.7) of the Labor Code, and that those sections could 
provide a basis for recovery. That may be so, but plaintiff did not pursue recovery under those 
sections. Plaintiff pursued recovery solely under PAGA. A PAGA cause of action, by its very 
nature, will always, in a sense, “borrow” violations from other parts of the Labor Code. Standing 
on its own, PAGA neither commands employers to do, nor forbids employers from doing, 
anything. PAGA simply provides a mechanism for aggrieved employees to recover civil 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/19/18 

 
 

- 2 - 

penalties for violations of other portions of the Labor Code. So the notion that the complained-of 
conduct may also have violated some other section of the Labor Code does not strike the Court 
as particularly convincing. 

The Court also notes that the parties have provided no explanation for the settlement amount of 
$25,000.  Given the statement that plaintiff’s counsel has been unable to find any other 
employee who indicates that rest breaks were not given, the settlement amount appears to be 
substantial. 

Stated simply, the Court is concerned that plaintiff made a choice to proceed under PAGA, and 
now, at the end of the case, the parties want to agree to abandon that choice and ignore its 
consequences. But, as discussed below, that concern will wait for now. 

Conclusion 

Before the Court could approve the settlement, the LWDA must be given notice of the 
settlement and a copy of the proposed settlement, as the statute requires. Accordingly, the 
Court orders as follows: 

(1) On or before July 23, 2018, the parties shall transmit to the LWDA a copy of the 
proposed settlement. The transmittal shall also contain a copy of this order, and a cover 
letter. The cover letter shall lay out the following timeline and specifically request any 
response in time for the parties to report back to the Court on that response (i.e., on or 
before October 9, 2018); 

(2) The hearing on this motion is continued to October 18, 2018; 

(3) On October 10, 2018, the parties are to file a joint declaration of counsel confirming that 
(1) above was done, and describing what, if any, response was received from the 
LWDA. The declaration also shall attach any correspondence sent to, or received from, 
the LWDA in connection with the settlement agreement; 

(4) The parties also may, but are not required to, submit a supplemental brief of no more 
than ten pages addressing the Court’s concern about allocation set forth above. That 
brief must be served and filed on or before October 10, 2018. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01268 
CASE NAME: BAKER VS MERITAGE HOMES 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY ISI DESIGN AND INSTALLATION SOLUTIONS, INC. 
* TENTATIVE RULING: * 
 
 Granted.  Grounds for a finding of good faith are established in the moving papers and there is 
no opposition. 
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 3.  TIME:  9:00   CASE#: MSC17-00684 
CASE NAME: CRAFT VS. WILLIAM LYON HOMES 
HEARING ON MOTION TO/FOR COMPEL BINDING ARBITRATION FILED BY 
WILLIAM LYON HOMES, INC. 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to August 9, 2018 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSL16-01136 
CASE NAME: WELLS FARGO VS NOVICIO 
HEARING ON MOTION TO/FOR VACATE COND. SETTLEMENT & ENTER 
JUDGMENT FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Denied.  Plaintiff has not served notice of motion on defendant.  Regardless of any provision of 
the settlement waiving notice, Local Rule 3.15(b)(1) requires that when an application to enforce 
a stipulated judgment is made, the defendant must be given notice. 

  

 5.  TIME:  9:00   CASE#: MSL18-02562 
CASE NAME: FEDERATED VS FRAZIER 
HEARING ON MOTION TO/FOR VACATE SISTER STATE JUDGMENT FILED BY 
JAMES FRAZIER 
* TENTATIVE RULING: * 
 
 Denied, without prejudice.  No proof of service. 

  

 6.  TIME:  9:00   CASE#: MSN16-2322 
CASE NAME: FOWLER VS CITYOF LAFAYETTE 
SPECIAL SET HEARING ON: DISCOVERY CONFERENCE SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Because the matter is an informal discovery conference, the parties are to appear.  The 

following reflects the Court’s tentative views of the matters raised. 

On January 18, 2018, the Court denied a motion to compel further answers regarding what was 

discussed in a closed session of the city council.  On May 17, 2017, the Court sustained a 

demurrer to part of the petition, ruling that, even on the facts as alleged by Petitioners, the City 

properly held closed sessions due to threats of litigation, and that because the threat of litigation 
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was made publicly, the Council was not required to publicly announce the facts that led to that 

conclusion.  Neither of these rulings is open for reconsideration. 

Petitioners claim that because the City Attorney stated in a public memorandum that this threat 

was “relayed” to the council members, this waived the privilege for discussion with the council 

members, allowing more questions about the nature of those communications.  In deposition, 

the attorney also confirmed that the threat of litigation had been described to the council 

members in the closed session.  The alleged waiver does not cause any substantive change in 

what is discoverable because it was not substantial and does not involve an issue material to 

the case, based on the Court’s prior rulings.  The memo and the statement in the deposition 

simply confirmed that the council members were told that there was a threat of litigation.  They 

did not disclose any matter concerning the substance of the discussions.  Further detail, e.g., 

exactly what the council members were told about the threat of litigation, is not material to either 

the issue of whether closed session was permissible (on which the Court already has ruled), or 

the issue of the merits of Petitioners’ surviving claims.  Accordingly, the Court will not compel 

further answers on that issue. 

Petitioners also argue that the City Attorney should be compelled to answer questions about the 
extent to which Commissioners make presentations on behalf of clients to the Commission of 
which they are a member.  In the absence of an allegation that this happened with respect to 
this particular application, the issue has no relevance to the pending petition.  Accordingly, the 
Court will not compel further answers on that issue.   

  

 7.  TIME:  9:00   CASE#: MSN16-2322 
CASE NAME: FOWLER VS CITYOF LAFAYETTE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear. 

  

 8.  TIME:  9:05   CASE#: MSC16-02013 
CASE NAME: MEYER VS. MERITAGE  [COMPLEX] 
F/L SPECIAL SET HEARING ON: MEDIATION WITH SPECIAL MASTER 
* TENTATIVE RULING: * 
 
Parties to appear. 

 


